WASHINGTON STATE COURT OF APPEALS
DIVISION THREE

CASE SUMMARIES FOR ORAL ARGUMENT

****************************************************


The following summaries are drawn from briefs and lower court judgments. The summaries have not been reviewed for accuracy by the judges and are intended to provide a general idea of facts and issues presented in the cases.  The summaries should not be considered official court documents. Facts and issues presented in these summaries should be checked for accuracy against records and briefs, available from the Court, which provide more specific information. 

******************************************************

Date of Hearing: Wednesday, September 9, 2015
Location: 500 N. Cedar St., Spokane 
___________________________________________________________

9:00 a.m.

1)
No.  32277-7-III
Case Name:  Margreta Kilgore v. Shriners Hospitals for Children 

County: Spokane
           Case Summary:  Margreta Kilgore worked as the director of fiscal services for Shriners Hospitals for Children.  In July 2010, Shriners terminated Kilgore’s employment after an internal investigation revealed her timecard editing practices violated federal and state wage law.  Kilgore sued for wrongful termination.  In December 2011, Shriners asserted a counterclaim for damages arising out of Kilgore’s underpayment of Shriners employees.  The court dismissed Shriners’ counterclaim on summary judgment, ruling Shriners had no cognizable legal claim and the action was barred by the one-year statute of limitations for contribution under RCW 4.22.050.  Shriners appeals, contending its counterclaim is properly characterized as one for implied contractual indemnity arising from the employer-employee relationship, not a contribution claim.
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2) 
No. 32702-7-III
Case Name: Craig S. Culbertson v. Wells Fargo Insurance Services U.S.A. Inc., et al  

County: Spokane
Case Summary:  In 2014, Wells Fargo terminated the employment of Craig Culbertson after determining he had falsified client records.  In response, Culbertson sued Wells Fargo, alleging 16 causes of action—10 of which were dismissed on Wells Fargo’s motion for summary judgment.  Culberton appeals the dismissal, asserting that Wells Fargo wrongfully terminated him by violating promises of specific treatment in specific circumstances, and that Wells Fargo wrongfully withheld commissions owed to him for business occurring after his termination.  Culbertson additionally contends the court erred in denying his motion to continue the summary judgment proceedings.   
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3) 
No. 32881-3-III
Case Name:  Sarah’s Care Adult Family Home v. Dept. of Social & Health Services, et al

County:  Spokane
Case Summary:  Stephen and Sarah Evert owned and operated Sarah’s Care Adult Family Home in Spokane.  The Department of Social and Health Services (DSHS) summarily suspended and revoked their license after an unannounced inspection revealed multiple instances of abuse and neglect.  Pending an administrative hearing on the allegations, Stephen Evert started a website on which he posted residents’ first and last names, personal medical information, and treatment plans.  When DSHS discovered the website, it asked Evert to remove the residents’ information and told him he would be fined $3,000 for each day the information remained public.  Evert complied a week later and DSHS imposed a fine of $21,000.  An administrative law judge (ALJ) affirmed the  DSHS finding of abuse and neglect, and the $3,000 per day fine.  The DSHS Board of Appeals affirmed the ALJ’s decision, but set the fine at $441,000 for 147 days.  The superior court affirmed the Board of Appeals, but reduced the fine to $21,000 for 7 days.  Everts appeal, contending (1) the evidence was insufficient to support the findings of abuse and neglect, (2) the First Amendment protects their posting of residents’ personal medical information, and (3) the $21,000 fine violates the Eighth Amendment’s prohibition of excessive fines. 
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4) 
No. 32922-4-III

Case Name:  Life Designs Ranch, Inc., et al v. Michael Sommer


County: Pend Oreille


Case Summary:  Life Designs Ranch is an aftercare program for young adults dealing with substance abuse issues.  Following a contract dispute involving Michael Sommer’s son, Sommer created a website with a similar URL to that of the official Life Designs Ranch website.  Among other things, Mr. Sommer’s “spoof” website stated Life Designs Ranch was located in western Washington, was surrounded by dead pine trees, and was run by a staff lacking in education and compassion.  After Sommer’s website went live, Life Designs Ranch alleged they experienced a significant decrease in client enrollment.  Life Designs Ranch sued Sommer for defamation, tortious interference with a business expectancy, and false light invasion of privacy.  The claims were dismissed on summary judgment.  Life Designs Ranch appeals. 
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5) 
No. 32978-0-III


Case Name: Stephen Mayne v. Monaco Enterprises, Inc., et al

County: Spokane

Case Summary:  Monaco Enterprises (Monaco) employee Stephen Mayne was relocated from Houston to Spokane in early 2010.  Mayne claims to have been offered a promotion to head of contracting, contingent upon the move to Spokane.  In mid-2010, control of Monaco Enterprises shifted to a new CEO, and Mayne was never given the promotion.  He signed two arbitration agreements during the course of his employment—in May 2011 and March 2013.  He was terminated by Monaco in December 2013.  He filed suit against Monaco, alleging negligent misrepresentation and promissory estoppel arising from the unfulfilled promises allegedly made to him by the company.  The court granted a motion by Monaco to dismiss and to compel arbitration.  Mayne appeals, contending the arbitration agreements are procedurally and substantively unconscionable.
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6) 
No.: 32578-4-III


Case Name:
Diane Christian, et ux v. Antoine Tohmeh, MD, et ux, et al 


County: Spokane

Case Summary:  Diane Christian sought treatment from Dr. Antoine Tohmeh at the Orthopedic Specialty Clinic of Spokane (the Clinic) for low back pain and leg weakness.  Christian underwent lower back surgery performed by Dr. Tohmeh.  Immediately after the surgery, she experienced new symptoms that led Dr. Tohmeh to refer her to a several specialists.  When Christian still suffered from the symptoms three months after the surgery, she told Dr. Tohmeh she believed she had developed cauda equina syndrome—a rare side-effect of the surgery.  Dr. Tohmeh disagreed.  The two argued in his office and he apologized for raising his voice at her.  The next month, a physiatrist diagnosed Christian with cauda equina syndrome and also found that nerve conduction studies ordered by Dr. Tohmeh did not test the nerves that would have revealed Christian’s symptoms.  Dr. Tohmeh told the physiatrist that he believed Christian’s symptoms were psychosomatic.  Christian and her husband filed suit against Dr. Tohmeh and the Clinic for medical malpractice and intentional infliction of emotional distress.  During discovery, the Christians offered expert testimony that Dr. Tohmeh’s post-surgical treatment fell below the standard of care, and that had he returned Christian to surgery immediately she would have had a 40 percent chance of reduced or completely alleviated symptoms.  Dr. Tohmeh and the Clinic produced expert opinion that Dr. Tohmeh’s care was appropriate and that Christian did not suffer cauda equina syndrome.  The court granted summary judgment to Dr. Tohmeh and the Clinic, and dismissed Christian’s claims with prejudice.  They appeal.
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